STATE OF MICHIGAN
EMPLOYMENT RELATIONSCOMMISS ON
LABOR RELATIONSDIVISION

In the Matter of:

WAYNE COUNTY,
Public Employer — Respondent,
Case No. C02 G-159
-and-

AMERICAN FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLQOYEES, COUNCIL 25, AND
ITSLOCAL 1695,

Labor Organization— Charging Parties.

APPEARANCES:
Barbara J. Johnson, Esg., Wayne County Labor Relations Division, for the Respondent
Miller Cohen, P.L.C., by Ericl. Frankie, Esg., for the Charging Parties

DECISION AND ORDER

On May 13, 2004, Administrative Law Judge Julia C. Stern issued her Decision and Recommended Order in the
above matter finding that Respondent has not engaged in and was not engaging in certain unfair labor practices, and
recommending that the Commission dismiss the charges and complaint as being without merit.

The Decision and Recommended Order of the Administrative Law Judge was served on theinterested partiesin
accord with Section 16 of the Act.

The parties have had an opportunity to review the Decision and Recommended Order for aperiod of at least 20
days from the date of service and no exceptions have been filed by any of the parties.

ORDER

Pursuant to Section 16 of the Act, the Commission adopts the recommended order of the Administrative Law
Judge asitsfinal order.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Nora Lynch, Commission Chairman

Harry W. Bishop, Commission Member

Maris Stella Swift, Commission Member

Dated:



STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONSDIVISION

In the Matter of:

WAYNE COUNTY,
Public Employer- Respondent,
Case No. C02 G-159
-and-

AMERICAN FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOY EES, COUNCIL 25, AND
ITSLOCAL 1659,

Labor Organization Charging Parties.

APPEARANCES:

Barbara J. Johnson, Esg., Wayne County Labor Reations Divison, for the Respondent
Miller Cohen, P.L.C., by Eric|. Frankie, ESq., for the Charging Parties
DECISION AND RECOMMENDED ORDER

OF
ADMINISTRATIVE LAW JUDGE

Pursuant to Sections 10 and 16 of the Public Employment Relations Act (PERA), 1965 PA 379, as
amended, MCL 423.210 and 423.216, this case was heard at Detroit, Michigan on August 28, 2003,
before Julia C. Stern, Adminigtrative Law Judge for the Michigan Employment Relaions Commisson.
Based upon the entire record, including post-hearing briefs filed by the parties on or before October 20,
2003, I make the following findings of fact, conclusions of law, and recommended order.

|. TheUnfar Labor Practice Charge:

On July 16, 2003, the American Federation of State, County and Municipd Employees
(AFSCME) Council 25, anditsLocal 1659 filed this charge against Wayne County. AFSCME Locd 1659
represents abargaining unit of nonsupervisory employees of Respondent, including court cerksworking in
the Third Judicia Circuit Court. As amended, the charge aleges that Respondent violated its duty to



bargain by repudiating awritten agreement between the parties dated December 13, 2001. 1

1. Facts:

In 1996, the legidature reorganized the Wayne County court system. The court reorganization
abolished Recorder’s Court and transferred its functions, and the functions of the juvenile divison of the
Probate Court, to the Third Judicid Circuit Court. Before the reorganization, Respondent was the
employer of court clerksworking in the Circuit Court’ scivil divison. These court clerkswere part of Loca
1659's bargaining unit. After te reorganization, Respondent also became the employer of docket
coordinatorsworking in thereorganized Court’ scrimina divison, and juvenile court officer clerksworking
in the juvenile divison. The docket coordinators had been and continued to be part of abargaining unit
represented by AFSCME Loca 3309, and the juvenile court officer clerks were included in abargaining
unit represented by AFSCME Loca 409. Although the court clerks, docket coordinators, and juvenile
court officer clerks performed essentidly the same work, Respondent did not immediately attempt to
changethe unit placement of any of these employees. Respondent a so acknowledged that it was bound by
the separate collective bargaining agreements covering these employees negotiated before the
reorganization. Under the agreement negotiated between Loca 3309 and their former employer, the State
Judicid Council, docket coordinators in the crimind division received substantidly higher wages than the
court clerks represented by Local 1659 and the juvenile officer court clerks represented by Local 409.

In duly 1999, Respondent gave the docket coordinatorsin the crimind division of the Circuit Court
the title of court clerk and transferred them to the unit represented by Loca 1659. Loca 3309 filed an
unfair labor practice charge (Case No. C99 E-094).2 Between July 1999 and November 2001, when the
Commission ordered Respondent to return these clerksto Loca 3309 sunit, Local 1659 represented the
court derks in the crimind divison. During this period, Loca 1659 demanded that Respondent raise the
wages of thecivil division court clerksto eliminate or reduce the disparity between their pay and thet of the
crimina divison clerks. On October 15, 1999, Respondent and Local 1659 entered into a letter of
agreement. The partiesagreed to change the pay grade of court clerks, including employeesin both the civil
and crimind divisions, from grade 17 to grade 15. The parties so agreed that 43 court clerks who had
worked as court clerksin the Circuit Court before the reorganization would receive annud “ specid sdary
adjustments’ in each of the next four years. The agreement Stated:

2. Effective December 1, 1998, employeesin the classification of Court Clerk inthe Office
of the Wayne County Clerk listed in Appendix A of this Agreement shdl be entitled to
recave up to a maximum of four (4) anud specid sday adjustments which shdl
commence December 1, 1998 and end no later than December 1, 2001 aslong as he/she
remansin the dassfication.

3. Theamount of the Specid Sdary Adjustment for each digible Court Clerk referencedin
Appendix A shdl be determined by comparing theindividua employee ssdary and length

1 The charge, as amended also alleges that on or about January 1, 2002, Respondent unilateraly implemented anew wage
scalefor court clerks. As Charging Party presented no evidence on thisallegation, | consider it to have been abandoned.
2 See Wayne County, 2001 MERC Lab Op 339.



of serviceintheclassfication of Court Clerk asof November 30, 1998 with the salary and
length of service of a Court Clerk formerly employed by the State Judicid Council in the
classfication of Docket Coordinator as of November 30, 1998, 3 as reflected in both
Appendix B of this Agreement as the proposa presented by the Union.

4. The amount calculated in paragraph 3 shdl be divided into four (4) amounts to be
received annually on December 1% of each year from 1998 to 2001 after the employee's
annua increases have been ca culated.

5. ... Inno event shal an employee’ s sdlary exceed the maximum of the grade.

Pursuant to this agreement, the slary of each court clerk listed in Appendix A on November 30,
1998 was compared to the November 30, 1998 sdary of acourt clerk with asmilar seniority date who
had formerly been classified asadocket coordinator. Appendix B wasachart showing the maximum saary
adjustment for each court clerk listed in Appendix A. Each derk’ smaximum sdary adjustment wasequd to
one-fourth of the difference between his or her “comparison sdary” and his or her actua sdary on
November 30, 1998.

A month earlier, on September 1, 1999, Respondent entered into an agreement with Loca 1659
and Locd 409 dlowing it to change the title of the juvenile court officer clerks to court derk. In this
agreement, Respondent also recogni zed Loca 409 asthe bargaining agent for aseparate unit of court clerks
in the juvenile division, and agreed that this unit would be covered by the master contract between
Respondent and its various AFSCME locals.

The September 1, 1999 agreement did not address the pay disparity between court clerksin the
juveniledivison and court clerksin theother divisions. In 2001, when Respondent and its AFSCME locdls
began negotiating separate local addenda to a new master contract between AFSCME Council 25 and
Respondent, L ocal 409 demanded sdary adjustmentsfor itsclerks. In September 2001, Local 409filed a
grievance demanding pay parity. Respondent agreed that the juvenile divison clerks deserved sday
adjustments, and Respondent and L ocal 409 agreed to hold the grievancein abeyance whilethey attempted
to negotiate the amounts.

Sometimeinthefdl of 2001, Loca 409 and Locd 1659 agreed between themselvesto transfer the
juvenile divison derks to Loca 1659’ s unit. To that end, the two locals gave Joyce Ivory, Loca 409's
committegperson for the juvenile divison derks, authority to negotiate on behdf of both locals, Ivory later
became a Local 1659 committegperson. In early December 2001, Ivory met with representatives from
Respondent’ s labor relaions divison, including labor relations andyst Mark Dukes, to discuss sdary
adjustments for the juvenile divison clerks. On December 13, 2001, the parties executed a letter of
agreement. The parties agreed to cd cul ate the adjusments using the* same process’ as used in the October
15, 1999 agreement. Ivory and Dukes disagree about whether the parties agreed to use November 30,
1998, the date in the October 15 agreement, as the date for comparing the saariesof thejuveniledivison

3 According to Respondent, November 30, 1998 was an arbitrary date agreed to by the parties.



clerkswith those of the crimina divison clerks. Ivory testified that Respondent agreed to give the juvenile
divison clerks “the same benefit that the 1659 court clerks received.” To Ivory, this meant that the
comparisondate would be the same. Although Ivory did not testify that the parties specificaly discussed the
comparison date, she denied that Respondent ever mentioned using adate other than November 30, 1998.

Dukes, however, testified that during their discussons Ivory stated that the comparison date should be
November 30, 1998, and Respondent told Ivory that it did not agree. According to Dukes, the parties
sgned the settlement agreement discussed bel ow knowing that they had not agreed on the comparison date.
| do not believe that Ivory would have reacted as she did when the parties met after December 2001 if she
had not believed that the parties had a least implicitly agreed to use the November 30, 1998 date.
Therefore, | credit Ivory’ s testimony that Respondent did not tell her before she signed the December 13
agreement that it did not agree to use November 30, 1998 as the comparison date.

The December 13, 2001 agreement between Respondent, AFSCM E Council 25, Locd 1659 and
Loca 409 dated:

Uponimplementation of the legidatively mandated court reorganization, the wage ratesfor
employees in the classfication of COURT CLERK in the Office of the Wayne County
clerk werereviewed at the request of the Union and the department. Following discussions
and negotiations, the parties mutudly agreeto the following in the interest of peaceful and
harmonious labor relations and in resolution of dl outstanding Loca 409 loca issues,
including those concerning the court clerk classfication. Therefore, the partiesagree to the
following:

2. Effective January 1, 2002, employees in the AFSCME Locd 409/Clerk’s Unit will
accreteto AFSCME Local 1659. In accordance with the agreement with the County and
Michigan AFSCME Council 25, Loca 409 waives al clamsto representation.

4. The Labor Relations Division representatives, Michigan AFSCME Council 25 and Locd
1659 will meet and executeaSpecid Sdary Adjustment agreement that definesthe amount
of the wage adjustment each digible court clerk from the Loca 409/Clerk’s unit will
receive. The same process described in the October 15, 1999 Local 1659 agreement will
be used to determine who is qudified to receive the adjustment and the amount of the
adjustment. [Emphasis added]

5. This agreement settles al specid sdary adjustment issues for any bargaining unit, locd
union, classfication or employee.

On January 29 and February 6, 2002, Ivory met with representatives of Respondent to discussthe
goecid sdary adjusments for juvenile divison clerks. Ivory tedtified that she expected Respondent to
provide her with the maximum sdary for the court clerksin Loca 3309’ sbargaining unit on November 30,
1998. Accordingto Ivory, snce Loca 3309 clerksreached thetop of their sdary scale after Sx years, and
ance nearly every court derk in the juvenile divison had more than Sx years seniority, knowing the
maximum saary for Local 3309 clerksin 1998 would have allowed her to cadculate the gppropriate dary



adjusments for most of the juvenile divison derks.  Ingtead of giving Ivory thisinformation, Respondent
gave her two charts. The firgt calculated the amount of the specia sdary adjustment that each juvenile
divison clerk should receive based on a comparison of hisor her salary with that of aclerk inthecrimina
divison as of January 1, 2002. The second chart matched juvenile divison clerks with clerks in the civil
division on January 1, 2002. Respondent told Ivory that it had used January 1, 2002 as the comparison
date because, per the December 2001 agreement, that wasthe date the juvenile division clerks became part
of Loca 1659's bargaining unit. Ivory was angry. Ivory testified thet, in her view, Respondent was
attempting to “ negotiate the maximum salaries” when that issue had aready been settled by the December
2001 agreement.

Ivory and Respondent met for the third time on February 21, 2002. The president of Local 3309
aso attended thismesting. Ivory was il expecting Respondent to provide her with the maximum salary for
court clerks represented by Local 3309 on November 30, 1998.4 Instead, Respondent gave the Union
representatives a sheet showing the current maximum salary for court clerkswithin Loca 1659. According
to Dukes, the presdent of Loca 3309 had requested this information because the parties were also
discussing moving the crimind divison clerksfrom Loca 3309’ sunit to the unit represented by Local 1659,
and Local 3309 s president wanted to see what the court clerksin hisunit might be paid if he agreed to the
move. The proposed transfer of the Loca 3309 clerksto Loca 1659 becamethe main topic at thismeeting
and the next meeting, held on April 2, 2002. Although the parties discussed the comparison date for the
juveniledivisonclerks sdary adjustments, Respondent continued to insst on January 1, 2002, while lvory
maintained that the parties had aready agreed to November 30, 1998.

Respondent did not meet with lvory to discuss the sdary adjusments again until April 2003.
According to Respondent, this was, in part, because Local 1659's president was more concerned with
working out the detals of the transfer of the crimind division court clerksto his unit. In December 2002,
Loca 3309, Loca 1659 and Respondent signed an agreement transferring these clerks to Local 1659's
bargaining unit. Between April 2003 and the date of the hearing in July 2003, Respondent and Ivory met
three times to discuss sdary adjusments for the juvenile divison clerks. The parties ill had the same
dispute over the comparison date. During the course of these meetings, Ivory proposed aseries of different
dates in 2000 and 2001. Respondent agreed to move the date back to December 1, 2001. However, it
as0 sought, over Ivory’ sobjection, to negotiate the settlement of another, unrdated contract dispute aspart
of the salary adjusment agreement.

Asof thedate of the hearing, the parties had not reached agreement on thetermsof aspecia sdary
adjustment for the juvenile divison court clerks, and these clerks had not recelved any adjustmentsto their
pay to bring them into parity with the other court clerks.

[11. Mation to Reopen the Record:

On November 26, 2003, Respondent made amotion to reopen the record pursuant to R 423.166

4 Respondent did provide Ivory with thisinformation after Local 1659 specifically requested it in 2003.



to admit atentative memorandum of agreement between the parties, dated October 20, 2003, providing for
asdary adjustment for court clerksin the Circuit Court’ sjuvenile division. Respondent also seeksto admit
aletter to Respondent from Local 1659’ s president, dated November 20, 2003, notifying Respondent thet
its membership had refused to ratify this tentative agreement. Respondent asserts that these documents,
which could not have been supplied a the hearing on August 28, 2003, demongtrate that Respondent has
not repudiated its December 13, 2001 agreement to meet and execute a sdary adjustment agreement.
Charging Party responded to this motion on December 8, 2003 and January 8, 2004. For reasons
discussed below, | concludethat the evidence that Respondent seeksto admit would not requireadifferent
result inthiscase5 Therefore, | deny Respondent’ s motion to reopen the record.

V. Discusson and Conclusions of Law:

A public employer violatesitsduty to bargainin good faith under PERA whenit repudiatesawritten
callective bargaining agreement. Jonesville Bd. of Ed., 1980 MERC Lab Op 891, 900-01. Repudiation
may be found where the actions of a party amount to a rewriting of the agreement, or demondrate a
complete disregard for the agreement as written. Central Michigan Univ., 1997 MERC Lab Op 501,
507; Twp. of Redford Police Dept., 1992 MERC Lab Op 49, 56 (no exceptions); Linden C.S,, 1993
MERC Lab Op 763, 772 (no exceptions). For the Commission to find repudiation, the breach of the
agreement must be subgtantid and have a sgnificant impact on the bargaining unit, and there must be no
bona fide dispute over interpretation of the language of the agreement. Gibraltar SD., 2003 MERC Lab
Op__ (CaseNo.CU011-052, decided 6/30/03); Plymouth-Canton C.S., 1984 MERC Lab Op 894,
897.

Charging Parties maintain that Respondent has repudiated their December 13, 2001 agreement by
subsequently refusing to execute a sdary adjusment agreement.  According to Charging Parties,
Respondent’s refusa to comply with the December 13 agreement hes had a sgnificant impact on the
juvenile divison cerks in Locd 1659's bargaining unit who 4ill have not recaived parity with ther
counterparts in other divisons of the Circuit Court. Moreover, according to Charging Parties, the parties
have no bonafide dispute over the interpretation of their December 13, 2001 agreement. The December
13, 2001 agreement states, “ The same process described in the October 15, 1999 L oca 1659 agreement
will be used to determine who is qualified to receive the adjusment and the amount of the adjustment.”
According to Charging Parties, this language is unambiguous. According to Charging Parties, the only
possibleinterpretation of this sentenceisthat the date used to comparethe sdaries of juveniledivison clerks
for purposes of calculating their adjustmentswill be the date, November 30, 1998, in the 1999 agreement.
Charging Parties assert that al that was left for the parties to do after that agreement was reached was to
obtain the 1998 maximum sdary rates for the clerks, calculate the amounts duethejuveniledivison cerks
based on a comparison of their 1998 sdlaries with those of the other clerks, and execute an agreement
setting out the salary adjustment each clerk would receive eaech year for the next four years. Charging
Parties maintain that Respondent demongtrated its bad faith by failing to provide Ivory with the necessary
sdary information, inggting on using adifferent comparison date, ingsting thet grievancesthat had nothing to

5 Under R 423.166(1)(c), amotion to reopen the record will be granted only upon a showing that the additional evidence,
if adduced and credited, would require adifferent result.



do with pay parity be made part of the agreement, and failing to take any action to provide wage parity for
the juvenile divison clerks despite agreeing thet it would do so.

Respondent deniesthat it repudiated the December 13, 2001 agreement. Respondent’ spositionis
that usngthe“sameprocess’ used inthe 1999 agreement to ca culate the sdary adjustmentsfor thejuvenile
divison derks means paring each juvenile divison clerk with a clerk in another divison with the same
seniority, calculaing the difference between their sdaries, and dividing the difference into four partsto be
paid annudly over four years. It disagreeswith Charging Partiesthat using the* same process’ meansusing
the same comparison date. According to Respondent, although the parties signed the December 13, 2001
agreement, they had not yet agreed on the date to be used for comparison purposes. Respondent maintains
that athough the parties have met repeatedly, and have moved from their origina positions, they smply have
not been able to reach agreement on a comparison date. For that reason, according to Respondent, the
parties have not been able to execute a sdlary adjustment agreement.

Asnoted in my findings of fact, | credit Ivory’ stestimony that Respondent did not tell her, before
the parties signed the December 13, 2001 agreement, that it did not agree to use November 30, 1998 as
the comparison date. However, | find that Respondent’s position that it did not agree to use the same
comparison date when it agreed to use the “same process’ was not so unreasonable that its subsequent
ing stence on adifferent date congtituted arepudiation of that agreement. Asdiscussed above, “repudiation”
occurswhen one party demonstrates acomplete disregard of the parties’ agreement and, by extension, thar
collective bargaining relationship. “Repudiation” requires afinding that one party has acted in bed faith. If
the parties have abonafide disoute over the meaning of their agreement, this dispute should be resolved by
the means agreed to by the partiesfor resolving contract interpretation diputes, or by collective bargaining.

| dso concludethat Respondent did not demongtrateitsbad faith by falinginearly 2002 to provide
Loca 1659 with the maximum salary for the crimina division clerksin November 1998, or by attemptingin
2003 to bring unrelated contract disoute issues into the negotiations over the sdary adjustments.
Respondent did not give Loca 1659 the 1998 sdary information when the parties began meeting in January
2002 because, according to Respondent’ s position, this information was not relevant. After Local 1659
specificaly requested this information, Respondent provided it. Respondent did not attempt to introduce
other issues into the negotiations until 2003, after it was clear that neither party would be able to persuade
the other to agreeto its proposed comparison date and both parties had moved from their initia postions.
Respondent’ sactions were condstent with itsclam that it was Smply trying to negotiate unresolved issues.
Finaly, | find that Respondent did not demongtrate bad faith by refusing to execute a salary adjustment
agreement with termsto which it had not agreed.

For reasons set forth above, | conclude that Respondent did not repudiate its December 13, 2001
agreement to meet with Loca 1659, reach agreement on sdlary adjustments for the juvenile division court
clerks, and execute a written document embodying this agreement. In accord with the above findings of
fact, discusson, and conclusionsof law, | conclude that Respondent did not violate its duty to bargain under
Section 10(1)(e) of PERA.. | recommend that the Commission issue the following order.



RECOMMENDED ORDER

The charge is hereby dismissed inits entirety.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

JuliaC. Stern
Adminigrative Law Judge

Dated:




